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To understand the force of this question,consider again the ex-
iample of A successfully recovering his mistaken payment from B,
the mistake being that he paid B instead of C. Though the mistake
here appears to be self-evident, it is often overlooked that the ex-
ample silently assumes that A is under some (contractual, statutory
etc.) duty to pay C but under no duty to pay B and that, furthermore,
it is precisely because of the existence of this duty that A can solidly
establish his mistake in paying B. Suppose next however that A pays
B without such a duty to C. Now A has much greater difficulty
in showing that he did pay by mistake, for the simple reason that
it will not be easy for him to disprove that he may have paid B
to make a gift, or to liquidate a genuine but technically unenforceable
debt, or in order to settle or compromise a possible (which may later
turn out to be an unfounded) claim against himself, all of which
payments A may indee.d not have been mistaken about but have
come merely to regret.· In other words, A will have to show that
he paid B in the mistaken execution of a 'duty' rather than just un-
wisely, a point perhaps best caught by French law (art. 1235 CC)
according to which: tout payement suppose une dette: ce qui a ete
paye sans etre du, est sujet d repetition. To say all this is admittedly
to make only a very general point, but it also happens to be the basic
one around which all our manifold questions concerning mistake in
quasi-contract ultimately revolve: Of course we shall find that we
cannot answer these questions just by reaffirming a principle of re-
covery for any payment de l'indu; we shall rather have to look at
this principle in relation to all its negative counterparts (e.g., 'volun-
tary' payments such as gifts, 'honest debts', etc.) and then see how
the positive and negative results compare severally and jointly in the
various legal systems concerned. And this very detailed job still
needs to be done.
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Professor Twining is English a)1d Oxford-trained-two points
which are not entirely without significance. He came to the Univer-
sity of Chicago for a year's graduate study in 1957 and there fell
under Llewellyn's influence. After Llewellyn's death in 1962 he or-
ganizedand catalogued the immense mass of papers which Llewellyn
had left. In preparation for writing the present volume he seems
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